
HR STRATEGY AND EMPLOYEE BENEFITS   |   WWW.KUSHNERCO.COM 

                                               

 

IRS Delays Nongrand-
fathered Insured Health 
Plan Nondiscrimination 
Rules 

by Gary B. Kushner, SPHR, CBP 

President and CEO 
Kushner & Company 

On December 22, 2010, the IRS issued 

Notice 2011-1 delaying the effective 

date of the new Health Care Reform’s 

requirements that nongrandfathered 

insured health plans meet the same 

nondiscrimination rules applicable to 

all self-funded health plans. 

 

Under the Patient Protection and Af-

fordable Care Act, the provisions of 

new Section 2716 of the Public Health 

Services Act were incorporated into 

the Tax Code and ERISA as well. The-

se new provisions required that begin-

ning for plan years starting on or after 

September 23, 2010, all nongrandfa-

thered insured plans were required to 

meet “similar” nondiscrimination rules 

that apply to self-funded plans under 

IRC Section 105(h). Since the IRS 

hasn’t had time to provide guidance 

yet to specify what the word “similar” 

meant in the PPACA, they have sus-

pended the start date of the new non-

discrimination rules until guidance 

has been issued and employers have 

sufficient time to incorporate that 

guidance into their benefit planning. 

Further, employers are not required to 

self-report the failure to satisfy these 

nondiscrimination rules on IRS Form 

8928 (relating to paying a substantial 

excise tax for having a discriminatory 

nongrandfathered insured health 

plan) until the guidance has been pro-

vided. 

 

So, we can presumably wait until 

sometime in mid-2011 to see what the 

new rules will actually look like, and 

then very likely have until 2012 to get 

any discriminatory nongrandfathered 

insured health plans in order. 
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http://benefitslink.com/IRS/notice2011-01.pdf
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Benefit articles are provided as a service by Kushner & Company for the exclusive use of our 

clients and subscribers and should not be construed as legal or tax advice. From our highly 

trained, knowledgeable staff to our leading edge technology systems, Kushner & Company's 

comprehensive HR strategy and employee benefit services guarantee our clients ease and 

excellence.  If you would like to speak to someone about a Strategic Employee Benefit Re-

view for your organization, please contact your Employee Benefit Specialist at in-
fo@kushnerco.com or 800-KUSHNER, ext. 217.  
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