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The IRS recently issued new guidance
regarding the use of Flexible Spending
Accounts (FSAs) and HRAs to pay for

over-the-counter medicines and drugs.

The Patient Protection and Affordable
Care Act (PPACA), enacted in March,
established a new uniform standard
that applies to FSAs and Health Re-
imbursement Accounts (HRAs) effec-
tive January 1, 2011 (regardless of
plan year). Under the new standard,
the cost of an over-the-counter medi-
cine or drug cannot be reimbursed
from the account unless a “prescrip-
tion” 1s obtained. The change does not
affect insulin, even if purchased with-
out a prescription, or other health care
expenses such as medical devices, eye
glasses, contact lenses, co-pays and
deductibles. The new standard applies
only to purchases made on or after
January 1, 2011, so claims for medi-
cines or drugs purchased without a
prescription in 2010 can still be reim-
bursed in 2011, if allowed by the em-
ployer’s plan through run-off or grace
periods.

What is a “Prescription”?

The most important information in
this guidance was the definition of
what will constitute a “prescription”.
The IRS has defined a “prescription “
as “a written or electronic order for a
medicine or drug that meets the legal
requirements of a prescription in the
state in which the medical expense is
incurred and that is issued by an indi-
vidual who is legally authorized to is-
sue a prescription in that state.”

This change takes effect on January 1,
2011 regardless of the plan year of the
plan(s). This is imperative to com-
municate to participants in non-
calendar year plans as they plan for
open enrollment in 2010.

For many of us, this is like going back
in time. Prior to 2003, over-the-
counter drugs were ineligible without
a prescription (though the definition
has changed). You may wish to begin
communicating this change to partici-
pants now in preparation for upcom-
ing open enrollments. For
administration clients of Kushner &
Company, there will be ongoing com-
munications regarding this change
leading up to open enrollment, with
enrollment materials, and into 2011.

For clients that provide debit cards to
their participants for Flexible Spend-
ing Accounts or Health Reimburse-
ment Accounts (HRASs), there will be
significant changes coming. Under
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the current law, merchants that par- Plan Documents

ticipated with the ITAS inventory con-

trol mechanism (which was virtually The above changes will require appli-
all retail outlets where prescription cable amendment(s) to your Section
and over-the-counter drugs were 125, Flexible Spending Account,
available) and pre-submitted their in- and/or Health Reimbursement Ac-
ventories to the IRS for pre-approval count (HRA) Plan Documents. If
were able to auto-adjudicate purchas- Kushner & Company maintains your
es of those approved items, including Plan Documents, you will be hearing
over-the-counter drugs. The ability for from your representative soon about
participants to purchase over-the- the timely amendments to your
counter drugs with their debit card Plan(s) to ensure compliance for you
will be removed entirely by the new and your participants.

rules to maintain compliance.

Benefit articles are provided as a service by Kushner & Company for the exclusive use of our
clients and subscribers and should not be construed as legal or tax advice. From our highly
trained, knowledgeable staff to our leading edge technology systems, Kushner & Company's
comprehensive HR strategy and employee benefit services guarantee our clients ease and
excellence. If you would like to speak to someone about a Strategic Employee Benefit Re-
view for your organization, please contact your Employee Benefit Specialist at in-
fo@kushnerco.com or 800-KUSHNER, ext. 217.
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